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Anayasa Mahkemesi, idari yargida istinaf mercii kararlarinin temyize agilma-
sinda 6nemli bir hiikiim olan ve her y1l yeniden degerleme oranina gore artirilacak
parasal siir1 gecen iptal ve tam yargi davalarini dogrudan temyize acan [YUK
m.46/1-b hitkmini iptal etmis ve iptal kararinin gereginin yapilmasi i¢in 9 ay siire
vermistir. Eger verilen siire i¢cinde yeni bir yasal dlizenleme yapilmazsa, parasal si-
nira iliskin anilan yasal diizenleme ytiriirliikten kalkacagindan, istinaf mercii karar-
larindan Danistay’in temyizine agik olacak olanlar son derece azalmis ve sinirlan-
mis olacaktir. AYM’nin anilan iptal karari, sonucu itibariyla isabetli olmakla birlikte,
aciklanan iptal gerekceleri cesitli acilardan sorunlu veya eksik goriinmektedir. Zira
iptal gerekgesinde parasal sinirin dava tarihi itibariyla dikkate alinmasi gerektigine
dair agik bir belirleme yapilmamis olmasi bir eksiklik olarak géze ¢arpmaktadir.
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Idari Yargr’da Temyiz Parasal Sinirt Hakkindaki Anayasa Mahkemesi Iptal Kararinin
Degerlendirilmesi

Prof. Dr. Ali Dursun ULUSOY

Ayrica, bir yandan idari yargida iki dereceli yargilama yapilmasi hususu hatal bi-
¢imde yorumlanmis; diger yandan istinaf merciinin ilk defa davaci aleyhine karar
verdigi durum ile ilk defa davali aleyhine karar verdigi durum arasinda davanin ta-

raflar1 arasinda ayrimcilik anlamina gelen ve “silahlarin esitligi” ilkesini ihlal eden
bir yorum yapilmistir.
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ABSTRACT

The Constitutional Court annulled Article 46/1-b of the Administrative Judicial
Procedure Act (IYUK), which is an important provision in the cassation of the decisions
of the appellate authority in the administrative judiciary and which allows direct appeal
of cases exceeding the monetary limit to be increased according to the revaluation rate
every year, and gave a period of 9 months to fulfill the requirements of the annulment
decision. If a new legal arrangement is not made within the given period, the said legal
provision regarding the monetary limit will be abrogated and the decisions of the ap-
pellate authority that will be open to cassation to the Council of State will be extremely
reduced and limited. Although the aforementioned annulment decision of the Constitu-
tional Court is correct in its conclusion, the grounds for annulment seem to be proble-
matic or incomplete in various respects. The fact that the grounds for annulment do not
explicitly state that the monetary limit should be taken into account as of the date of the
lawsuit stands out as a deficiency. Moreover, the issue of the “double check” of the de-
cisions in administrative jurisdiction has been interpreted erroneously. On the other
hand, an interpretation has been made between the case where the appellate authority
ruled against the plaintiff for the first time and the case where it ruled against the de-
fendant for the first time, which means discrimination between the parties to the case
and violates the principle of “equality of arms”.
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