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Adil yargilanma hakkinin unsuru olan masumiyet Karinesi hem Avrupa insan
Haklar1 Sézlesmesi (AIHS) hem de Anayasamiz tarafindan giivence altina alimmigtir.
Karine, ithama maruz kalan kisiyi korumanin yani sira ayrica adalet sisteminin de-
vamlilif1 bakimindan islevsellik saglamaktadir. Masumiyet karinesi, her ne kadar
aslen ceza hukuku dalinda daha ¢ok uygulama alani bulan bir ilke olsa da sug isna-
dinin yo6neltilebildigi idare hukukunda (idari yaptirim, idari ceza, idari sorusturma
vs.) uygulanabilirligi degerlendirilmesi gereken bir konudur. Dolayisiyla kisiye sug¢
isnadinin yonlendirildigi hukuk disiplinlerinde, masumiyet karinesinin sagladig
haklar kisiye taninmalidir. Hem ceza hukukunun hem de idare hukukunun alanina
giren birbiriyle baglantili oldugu durumlarla karsilasabilmekteyiz. Bu sebeple iki
hukuk disiplininin masumiyet karinesini uygulama sekli tartisilmasi gerekmekte-
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dir. idare hukukunun alt dallarindan biri olan disiplin hukuku, idare hukukunda ki-
sinin en fazla sug¢ isnadi altinda kaldig1 alanlarin basinda gelmektedir. Bu bakimdan
oncelikle masumiyet karinesinin tanimj, sagladigi haklar ve kapsami hakkinda agik-
lamalarda bulunulacaktir. Sonrasinda ise disiplin, disiplin sorusturmasi ve disiplin
cezasl kavramlarinin tanimlamalari yapildiktan sonra disiplin sorusturmasi siire-
cinde masumiyet karinesinin yerine deginilmesi gerekmektedir. Sonrasinda Av-
rupa Insan Haklar1 Mahkemesi (AIHM) ve Anayasa Mahkemesi (AYM) kararlari 1s1-
ginda idare hukukunda ve disiplin sorusturmasi 6zelinde masumiyet karinesinin
uygulanabilirligi incelenecektir.

Anahtar Kelimeler: Masumiyet Karinesi, idari Yaptirim, Disiplin Cezasi, Hiik-
miin A¢iklanmasinin Geri Birakilmasi, Beraat

ABSTRACT

The presumption of innocence, which is an element of the right to a fair trial,
is guaranteed by both the European Convention on Human Rights (ECHR) and our
Constitution. In addition to protecting the accused person, the presumption also
provides functionality in terms of the continuity of the justice system. Although the
presumption of innocence is a principle that finds more application in the field of
criminal law, its applicability in administrative law (administrative sanction, admi-
nistrative punishment, administrative investigation, etc.), where the accusation of
crime can be directed, is an issue that should be evaluated. Therefore, in legal dis-
ciplines where a person is accused of a crime, the rights provided by the presump-
tion of innocence should be recognized. We may encounter situations where both
criminal law and administrative law are interrelated. For this reason, it is necessary
to discuss how the two legal disciplines apply the presumption of innocence. Dis-
ciplinary law, which is one of the sub-branches of administrative law, is one of the
areas in administrative law where the person is most frequently accused of a crime.
In this respect, firstly, the definition, rights and scope of the presumption of inno-
cence will be explained. Then, after defining the concepts of discipline, disciplinary
investigation and disciplinary punishment, the place of the presumption of inno-
cence in the disciplinary investigation process should be mentioned. Afterwards,
the applicability of the presumption of innocence in administrative law and discip-
linary investigations will be examined in the light of European Court of Human
Rights (ECtHR) and Constitutional Court (AYM) decisions.
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