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Rekabet ihlalleri karsiliginda uygulanacak yaptirim tiirleri hukuk sistemlerine
gore farklilik gostermektedir. 4054 sayili Rekabetin Korunmasi Hakkinda Kanun'un 16.
maddesi ile Tirk hukukunda rekabet ihlallerinin karsiliginda uygulanacak idari yapti-
rimin tiirii para cezasi olarak belirlenmistir. Buna gore, Kanun'un 4., 6. ve 7. maddele-
rinde yasaklanmis davramislarda bulunanlara, nihai karardan bir énceki mali y1l so-
nunda olusan veya bunun hesaplanmasi miimkiin olmazsa nihai karar tarihine en yakin
mali y1l sonunda olusan ve Kurul tarafindan saptanacak yillik gayri safi gelirlerinin
yuzde onuna kadar idari para cezasi verilmesi 6ngoriilmiistiir. Bu baglamda esasa iliskin
para cezalary; (i) rekabeti sinirlayici anlasma, uyumlu eylem ve kararlar, (ii) hakim duru-
mun kotiiye kullanilmasi ve (iii) birlesme veya devralma olmak tizere ti¢ farkli sebepten
kaynaklanabilmektedir. Bu cezanin temel amaci tesebbiisler tizerinde caydirici bir etki
olusturmak suretiyle rekabet ihlallerini 6nlemektir. Uygulanacak para cezasinin orani ve
belirlenmesine iliskin hususlara Kanun’da gergeve olarak yer verilmis; bunlar Rekabet
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Danistay Kararlari Cercevesinde Rekabet Ihldllerine Iliskin Idari Para Cezalart:
Belirleyici Unsurlar ve Gegerli Giivenceler

Abdullah ATAY

Kurumu tarafindan ¢ikarilan Rekabeti Sinirlayici Anlasma, Uyumlu Eylem ve Kararlar
ile Hikim Durumun Kétilye Kullamlmasi Halinde Verilecek Para Cezalarina iliskin Y6-
netmelik ile detaylandirilmigtir. Yonetmelige ve para cezalarina iliskin uygulama islem-
lerine karsi agilan davalarda Danistay para cezalarinin belirlenmesinde gegerli olan ilke
ve esaslar hakkindaki degerlendirmelerini ortaya koymustur. Calismada Danistay ka-
rarlari cercevesinde rekabet uygulamalarina iliskin para cezalarinin belirlenmesinde ve
uygulanmasinda dikkate alinmasi gereken ilke, esas ve giivenceler incelenmistir.

Anahtar Kelimeler: Rekabet Hukuku, Idari Yaptirim, Idari Para Cezasi,
4054 Sayil1 Rekabetin Korunmasi Hakkinda Kanun, Danigtay

ABSTRACT

Different types of sanctions are imposed for infringement of competition law in
different legal systems. According to Article 16 of the Act No. 4054 on the Protection of
Competition, to those who commit behavior prohibited in Articles 4, 6 and 7 of this Act,
an administrative fine shall be imposed up to ten percent of annual gross revenues of un-
dertakings and associations of undertakings or members of such associations to be impo-
sed a penalty, generated by the end of the financial year preceding the decision, or gene-
rated by the end of the financial year closest to the date of the decision if it would not be
possible to calculate it and which would be determined by the Competition Board. In this
context an administrative fine may arise from three different reasons (i) agreements, con-
certed practices and decisions limiting competition, (ii) abuse of dominant position and
(iii) mergers or acquisitions. The main purpose of this fine is to protect competition by
creating a deterrent effect on undertakings. Issues taken into consideration in setting ad-
ministrative fines to be imposed pursuant to Article 16 are determined by Regulation
on Fines to Apply in Cases of Agreements, Concerted Practices and Decisions Limiting
Competition, and Abuse of Dominant Position which is issued by the Competetion Aut-
hority. In this study, principles and factors relating to the determination of fines resul-
ting from an infringement of competition law are examined within the framework of
the Council of State decisions.
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