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ANAYASA MAHKEMESININ ABDULKERIM HAMMUD KARARI
ISIGINDA YASAM HAKKINA iLiSKIN BiR iNCELEME

AREVIEW RELATED TO THE RIGHT TO LIFE IN THE LIGHT OF THE
CONSTITUTIONAL COURT'S ABDULKERIM HAMMUD DECISION

Ayse Betiil KAYA*

0z
Yasama hakki, insan haklarinin temelini olusturan ve her bireyin yasamini ko-
ruma altina alan temel bir ilkedir. Yasama hakki ile insanin fiziksel anlamda maddi var-
1181 ve biitiinliigii ve devami giivence altina alinmaktadir. Bu hak, uluslararasi insan hak-
lan bildirgelerinde, anayasalarda ve yasalarda giivence altina alinmistir. Ornegin, Bir-
lesmis Milletler Insan Haklar Evrensel Beyannamesi'nin 3. maddesinde "Herkesin ya-
sam hakkina ve ozgiirliik ve kisi glivenligi hakkina sahip oldugu" belirtilmistir. Yine
Anayasa’nin “Kisinin dokunulmazligi, maddi ve manevi varlig1” baslikli 17. maddesinde
“Herkes, yasama, maddi ve manevi varligin1 koruma ve gelistirme hakkina sahiptir.” dii-
zenlemesi ile yasam hakki ulusal diizeyde giivence altina alinmigtir. Avrupa insan Hak-
lan1 Sézlesmesi'nde (AIHS) de yasama hakki dokunulmaz haklar ve diger haklarin sert
cekirdegi olarak kabul edilmektedir. Her insanin yasam hakkina sahip oldugunun kabul
edilmesi ve bu hakkin yasal diizenlemelerle giivence altina alinmasi tek basina yeterli
degildir. Yasal diizenlemelerde yer verilen giivencelerin bizzat devlet erki tarafindan
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uygulanmasi ve bu uygulamanin hukuka uygunlugunun denetiminin yapilmasi gerek-
mektedir. Bu kapsamda devletin ve devletin organlarinin hakkin korunmasini sagla-
mak yontinden yiikiimliiliikleri bulunmaktadir. Bu ¢alismada yasam hakki genel esas-
lar1 ve devletlerin hakkin korunmasina iligkin yiiktimliiliikleri ile birlikte Anayasa Mah-
kemesinin Abdulkerim Hammud karar 1siginda Avrupa insan Haklar1 Mahkemesi
(AIHM)'nin yasam hakkina iliskin ilkesel yaklasimi dogrultusunda ele ahnmustir.

Anahtar Kelimeler: Yasam Hakki, Devletin Yiikiimluliikleri, Sinir Dis1 Etme,
GoOntlli Geri Doniis, Gergek Risk

ABSTRACT

The right to life is a fundamental principle that constitutes the basis of human
rights and protects the life of every individual. With the right to life, the physical
existence, integrity and continuity of human beings are guaranteed. This right is
guaranteed in international human rights declarations, constitutions and laws. For
instance, Article 3 of the Universal Declaration of Human Rights states, "Everyone
has the right to life, liberty and security of person". Similarly, in Article 17 of the
Constitution titled 'Personal inviolability, material and spiritual existence,’ it is
stated that 'Everyone has the right to life and to protect and develop their material
and spiritual existence,’ thus securing the right to life at the national level. In the
European Convention on Human Rights, the right to life is also regarded as an invi-
olable right and the core of other rights. The acceptance that every person has the
right to life and the legal protection of this right is not sufficient on its own. The
guarantees provided in legal regulations must be implemented by the state author-
ity, and the compliance of these implementations with the law must be supervised.
In this context, the state and its institutions have obligations to ensure the of this
right. This study examines the right to life is addressed together with its general
principles and the obligations of states to protect this right, in light of the Constitu-
tional Court's Abdulkerim Hammud decision and in line with the European Court of
Human Rights' principled approach to the right to life.
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