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Bir devletin {ilkesi tizerindeki egemenlik hakkindan kaynakli
olarak yabancilarin iilkeye girmesi, lilkede bulunmasi ve lilkeden ¢ikist
konusunda diizenleme yapma ve karar verme yetkisi bulunmaktadir. Bu
dogrultuda, yabancilarin iilkede bulunmasmin hukukiligi konusunda
degerlendirme yapma ve hukuka aykir1 bir durum tespit edildiginde sinir
dis1 etme yetkisi de o iilkeye egemen devlete aittir. Bununla birlikte,
heniiz herhangi uluslararas1 baglayici bir diizenlemede kendine yer
bulamasa da ozellikle son yiizyilda farkli temel hak ve hiirriyetler
cergevesinde siginma hakki da kabul edilmeye baslanmistir. Dolayisiyla,
gerek uluslararasi gerekse ulusal diizenlemelerle, devletin yabancilari
kamu giicii kullanarak iilkesinden ¢ikarmasi da bazi smurlara
baglanmistir.

Yabancilarin sinir dis1 edilmeleri ile ilgili Tirk hukukunda en
direkt diizenleme, siir dis1 isleminin dayanmasinin zorunlu oldugu
genel sebepleri diizenleyen Yabancilar ve Uluslararast Koruma
Kanunu’nun m. 54 hiikmiidiir. Ayn1 Kanun’un m. 55 hiikmiinde ise, geri
gonderme yasagi da dahil olmak iizere sinir dist etme karariin
almamayacagi durumlar diizenlenmistir. Sinir dig1 isleminin anayasal
boyutunda ise, herkese taninan temel hak ve hiirriyetlerin yabancilar
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bakimindan sinirlandirilmasinin Anayasa’nin m. 16 hiikmiine uygun
olup olmadigina iliskin degerlendirme yapilmasi1 gerekmektedir.

AIHM igtihadinda konuyla ilgili degerlendirme, AIHSte
diizenlenen yasam hakki, iskence yasagi, 6zel hayata ve aile hayatina
saygl hakki ve etkili basvuru hakki kapsaminda yapilmakta, hakkinda
0zel bir diizenleme olmayan geri gonderme yasagi da bu haklarin
korumasi altinda degerlendirilmektedir. Anayasa Mahkemesi de AIHM
ictihadina uygun olarak 6zellikle sinir dis1 isleminde geri gdndermeme
ilkesini yagam hakki ve kotii muamele yasagi yoniinden degerlendirmis,
Anilan Kanun’un ilgili maddelerinde de diizenlenen ilkenin, temel
haklar yoniinden uygulama seklini de gostermistir.

Anahtar Kelimeler: Smir Dis1 Islemi, Yabancilar Hukuku, Geri
Gonderme Yasagi.

ABSTRACT

A state has the right to regulate and decide on the subjects of entry,
stay and exit of the foreigners that arising from the sovereign right on
the realm. Accordingly, as well as the authority to assess the legality of
the stay of the foreigners, the authority to deport in the presence of an
illegality belongs to the sovereign state on the realm. However, it has not
yet been present in an international binding regulation, especially in the
recent times, the right to asylum has begun to be accepted in the frame
of different rights. Therefore, the ejection of the foreigners by public
force is bound to certain limits with either national or international
regulations.

The most direct regulation in Turkish legislation on the subject of
deportation of the foreigners is the article 54 of the Law on Foreigners
and International Protection which regulates the general legal reasons
that deportation process have to be based on. In the article 55 of the
same legislation, the situations that deportation cannot be ordered
including non-refoulement is regulated. Besides, in the constitutional
dimension of the deportation, there has to be an assessment whether the
process that limits the basic rights and freedoms for foreigners suits the
article 16 of the Turkish constitution or not.

In the European Court of Human Rights case law, the subject is
evaluated in the frame of the right to live, prohibition of future, right to
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respect for private and family life and the right to an effective remedy
which are regulated in the European Convention on Human Rights and
non-refoulement that is not regulated distinctively is interpreted under
the protection of these rights. Turkish Constitutional Court also
evaluated the non-refoulement principle in the deportation in the
direction of the right to live and prohibition of mistreatment in
accordance with the ECHR case law and showed the principle’s manner
of application in the direction of basic rights.
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