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IDARI iSLEMIN iPTALI KARARININ UYGULANMASI

IMPLEMENTATION OF THE DECISION ANNULMENT
OF THE ADMINISTRATIVE ACT

fhsan Deniz AY*

oz
Hukuk devleti ilkesi, islem ve eylemleri hukuka bagli olan ve olmasi zorunluluk
teskil eden bir devlet idealine dayanmaktadir. Ancak bu idealin hem hayata geciri-
lebilmesi hem de hayata gecirildigi 6l¢iide mevcudun korunabilmesi i¢in birtakim
koruyucu mekanizmalara ihtiya¢ duyulmaktadir. Bu dogrultuda idari yargi, hukuk
devleti ilkesinin gereklerinden biri olmanin yani sira onu koruyan ve gerceklestiren
bir kale niteligindedir. Idari yarg: denetimi, biinyesinde iptal davasi ve tam yargi
davasi olmak iizere iki ¢esit davay1 barindirmaktadir. Tam yargi davasi, idarenin
mali agidan sorumlu tutulmasini saglayan bir dava olup iptal davasi ise idari islem-
lerin hukuka ve yasal diizenlemelere uygunlugunun denetimine olanak vermekte-
dir. Her iki dava, hukukla kusatilmis bir idare idealine dayanmaktaysa da; iptal da-
vasinin idari yarginin gelisim stireci ve teorik arka planinin izah edilebilmesine
daha elverisli bir pozisyonda oldugu ifade edilmektedir. Keza idari islemin iptaline
karar verilmesiyle birlikte dava konusu idari islemin hukuken sakat oldugu tespit
edilerek tesis edildigi tarihten itibaren hukuk dleminden etki ve sonuglarinin kaldi-
rilmasina karar verilmektedir. Ancak idari islemin iptaline karar verilmesi cogu du-
rumda tek basina yeterli olmamakta; verilen iptal kararinin, ilgili idare tarafindan
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uygulanmasi gerekmektedir. Elbette uygulamanin iptal kararinin amag ve icabini
karsilar nitelikte olmas1 gerekmektedir. Bu durumda; iptal kararlarinin uygulan-
mas1 bakimindan ciddi bir sorun teskil eden iptal kararinin amag ve icabina aykiri
uygulamalarin tespit edilerek bu tiir uygulamalarin ortadan kaldirilmasi, hukuk
devleti ilkesi bakimindan énem tasimaktadir. Bu baglamda tizerinde durmak iste-
digimiz husus ise adli yargi teskilati icinde yer alan infaz gorev ve yetkisiyle dona-
tilmis mercilerin, benzer anlayisla idari yarg: teskilati icinde de ve idari yargiya
0zgl olarak ihdas edilmesidir.

Anahtar Kelimeler: Idari Yargi,, Iptal Davasi, Amaca ve icaba Uygun
Uygulama, Iptal Kararinin Uygulanmamass, idari Sava

ABSTRACT

The principle of the rule of law is based on the ideal of a state whose transac-
tions and actions are dependent on the law and which is a necessity. However, some
protective mechanisms are needed both for the realization of this ideal and for the
protection of the existing to the extent it is implemented. In this direction, the ad-
ministrative judiciary, besides being one of the requirements of the rule of law, is a
fortress that protects and realizes it. Administrative judicial review includes two
types of action, namely action for annulment and full remedy action. Full remedy
action is a lawsuit that serves to hold the administration financially responsible,
while action for annulment allows the supervision of the compliance of administra-
tive actions with the law and legal regulations. Although both cases are based on
the ideal of an administration surrounded by law; It is stated that the action for
annulment is in a more convenient position to explain the development process and
theoretical background of the administrative judiciary. Likewise, with the decision
to cancel the administrative act, it is decided to remove the effects and conse-
quences of the administrative act, which is the subject of the lawsuit, from the legal
realm as of the date it is established by determining that it is legally disabled and
diseased. However, in most cases, the decision to annulment the administrative act
is not sufficient on its own; The decision of annulment must also be implemented
by the relevant administration. Of course, the application must meet the purpose
and necessity of the annulment decision. In this situation; It is important in terms
of the principle of the rule of law to determine the practices contrary to the purpose
and necessity of the annulment decision, which, in common terms, constitute a flaw
in the enforcement of annulment decisions. In this context, the point we want to
focus on is the establishment of the authorities equipped with the duty and author-
ity of execution within the judicial jurisdiction organization, with same approach
within the administrative judiciary organization and specific to the administrative
judiciary.
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