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OZ

Esas bakimdan temyiz kanun yoluna kapali uyusmazliklarda, ilk
kez bolge idare mahkemeleri tarafindan verilen istinaf siire ret
kararlarina karst kanun yoluna basvurulup basvurulamayacagi bir
tartisma konusu idi. Anayasa Mahkemesinin yakin tarihli bir karar ile
anilan kararlarin temyiz kanun yolu kapali olarak verilmesi; adil
yargilanma hakki, hak arama 6zgiirliigi kapsaminda mahkemeye erigim
hakki ve etkili bagvuru hakkinin ihlaline yol actiina karar verilmis olup
ilgili normlar Anayasa Mahkemesi tarafindan iptal edilmistir. Boylelikle
artik istinaf mercilerinin s6z konusu siire ret kararlarmma karsi kanun
yoluna bagvurulabilmesinin yolu ag¢ilmistir. Bu duruma benzer bir
sekilde; esas bakimindan istinaf kanun yolu kapali uyusmazliklar
hakkinda ilk derece mahkemeleri tarafindan kesin olarak verilen siire ret
kararlaria kars1 da kanun yolunun agik olmasi gerektigi savunulabilir.
Nitekim anilan ilk derece mahkeme kararlari, ilgililerin temel hak ve
Ozgiirliiklerini ihlal edici niteliktedir. Bununla birlikte ilk derece
mahkemelerinin s6z konusu siire ret kararlarina karsi kanun yoluna
gidilebilecegine iliskin idari Yargilama Usulii Kanunu'nda herhangi bir
hiikiim bulunmamaktadir. Anayasa Mahkemesinin ilgili iptal karar1 da
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g6z Oniinde bulunduruldugunda, anilan yasada gerekli diizenlemelerin
yapilmasi1 hukuk devleti ilkesinin bir geregidir.
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ABSTRACT

Regional administrative courts had rejected appeals due to
problem of deadlines. It was a matter of debate whether there was a legal
remedy against this ruling. Recently the constitutional court ruled,
referring to these rulings denying the possibility to appeal due to
problem of deadline, that such rulings violate the right to a fair trial, the
right to access to court and the right to effective legal protection. In this
context it could be defended, that definitive court rulings by trial courts,
solely regarding the procedural requirements, also violate these rights by
also denying the possibility to appeal regarding the substantive matters.
As a matter of fact, the aforesaid trial courts rulings violate fundamental
rights and freedoms of those concerned. However, there is no statute in
Administrative Jurisdiction Procedures Law regarding appeals in these
above-mentioned cases. Because of aforesaid ruling of the Constitutional
Court, it is a necessity in accordance with the rule of law to make laws
closing this regulatory gap.
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