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0z

Temel hak ve 6zgiirliiklerin korunmasi amaciyla kisilere 6zgiilenmis bir bas-
vuru yolu olarak 6ngoériilen bireysel basvuru mekanizmasinda sekli bir kabul sart1
olan magdur sifatinin incelenmesi, ayn1 zamanda esastan dnemli bir sorunsala denk
diismektedir. O da sudur ki bir hakkin veya dzgiirliigiin ihlal edildigi iddias1 ne za-
man ve/veya kimlerce giindeme getirilmelidir ki bu iddia esastan incelenmeye de-
ger kabul edilsin? Bu ¢alismada, Avrupa Insan Haklar1 Mahkemesi ve Tiirk Anayasa
Mahkemesince kabul edilmis olan mevcut bireysel basvuru mekanizmasinda hak
ve ozgiirliiklerin ne kadar etkin ve islevsel olarak korundugu sorusunun cevabi
aranmaktadir. Bu kapsamda basvuru hakkinin ne 6l¢lide genisletilebilecegi ve
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Avrupa Insan Haklart Mahkemesi ve Tiirk Anayasa Mahkemesi
Bireysel Basvuru Mekanizmasinda Actio Popularis Yaklasimi

Kubilay YILMAZ

Roma hukukunda bir dava tiirii seklinde karsimiza ¢ikan actio popularis yolu bir
érnek olarak irdelenmektedir. Calismada dncelikle Avrupa insan Haklar1 Mahkeme-
sinin magduriyet kavramina bakisi ve konuya iliskin ictihat degisiklikleri ile actio
popularis olarak nitelendirdigi basvurular ele alinacaktir. Sonrasinda ise Tiirk hu-
kukunda tarihsel olarak actio popularis’e olan yaklasima ve Tiirk Anayasa Mahke-
mesinin bireysel basvuru kararlarinda konuya iliskin degerlendirmelerine yer ve-
rilecektir.

Anahtar Kelimeler: Actio Popularis, Halk Davasi, Magdur Sifati, Bireysel
Basvuru, Kabul Edilebilirlik

ABSTRACT

The examination of victim status as a formal admissibility requirement in the
individual application mechanism, which is intended as an individual remedy for
the protection of fundamental rights and freedoms, also corresponds to an impor-
tant substantive problem. That is, when and/or by whom should the allegation of a
violation of a right or a freedom have to be made in order for that allegation to be
considered worthy of through examination? This study seeks to answer the ques-
tion of how effectively and functionally rights and freedoms are protected in the
existing individual application mechanism accepted by the European Court of Hu-
man Rights and the Turkish Constitutional Court. In this context, the extent to which
the right of application can be extended and the actio popularis, which appears as a
type of action in Roman law, will be examined as an example. The study first exami-
nes the European Court of Human Rights’ view of the concept of victimisation, the
changes in its jurisprudence on the subject, and the complaints that it characterizes
as actio popularis. It then discusses the historical approach to actio popularis in Tur-
kish law and the Turkish Constitutional Court’s assessments of the issue in its indi-
vidual application decisions
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