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0z
Gorevli mahkemenin tespiti kamu diizenini ilgilendiren bir husustur. Yasal dii-
zenlemelerin yani sira yliksek mahkeme kararlari gérevli mahkemenin dogru tes-
piti noktasinda yol gostericidir. isbu calismamizda malpraktisten kaynakh olarak
iiniversite hastanelerine karsi agilan davalarda gorevli mahkemenin tespiti iize-
rinde durulmustur. Bu kapsamda konu, devlet iiniversite hastaneleri ve vakif {ini-
versite hastanelerine karsi acgilacak davalarda gorevli mahkemenin belirlenmesi
seklinde iki ana baslik altinda incelenmeye calisilmistir. Ayrica ¢alismamiz kapsa-
minda mahkeme karar iizerine idarece giderilen zararin ilgili kamu gorevlisine

riicu edilmesi ve bunun anayasal bir gereklilik oldugu vurgulanmistir. Yakin za-
manda konuyla ilgili yapilan yasal degisiklikler ve Anayasa Mahkemesi tarafindan
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iptal edilen hiikiimler ele alinarak ne gibi sonuglara yol acabilecekleri degerlendi-
rilmistir. Yine yiiksek mahkemelerin gegmisten giiniimiize konuyla ilgili vermis ol-
duklari kararlar incelenmis, zaman igerisinde farkli kararlarin ve yaklasimlarin or-
taya ¢ikmis oldugu gézlemlenmistir. Vakif tiniversite hastanelerine kars1 malprak-
tisten kaynakli olarak acilan davalarda idari yargi mercilerinin gérevli olmasi ge-
rektigi belirtilerek siiregelen uygulamaya aykir1 nitelikteki yaklasimlarin tekrar
gozden gecirilmesi gerektigi ifade edilmistir. Gérevli mahkeme hususunda yasanan
tereddiit ve tartigmalarin éniine gecilebilmesi adina Tip ihtisas Mahkemeleri'nin
kurulmasi gerektigi ¢6ziim 6nerisi olarak belirtilmistir.

Anahtar Kelimeler: Malpraktis, Goérevli Mahkeme, Ihtisas Mahkemesi,
Hizmet Kusuru, Riicu

ABSTRACT

The determination of the competent court is a matter of public order. In addi-
tion to legal regulations, High Court decisions provide guidance in determining the
correct competent court. In this study, we focused on the determination of the com-
petent court in cases of malpractice against university hospitals. In this context, we
have attempted to examine the issue under two main headings: the determination
of the competent court in cases brought against state university hospitals, and the
determination of the competent court in cases brought against foundations univer-
sity hospitals. In addition, within the scope of our study, it was emphasized that of
the compensation paid by the administration upon the court decision should be re-
course to the relevant public official and that this is a constitutional requirement.
The recent legal amendments on the subject and the provisions annulled by the
Constitutional Court were discussed and their possible consequences were evalu-
ated. Again, the decisions of the high courts on this issue from the past to the pre-
sent were examined and it was noted that different decisions and approaches have
emerged over time. It was stated that administrative judicial authorities should be
responsible for cases of malpractice brought against university foundation hospi-
tals and that approaches contrary to current practice should be reconsidered. It was
suggested that specialised medical courts should be set up in order to avoid hesita-
tions and debates about the competent court.
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