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REDDINE iLiSKIN KARARLARA iTIRAZ EDILEBILIR Mi?

CAN DECISIONS REJECTING REQUESTS FOR LEGAL
AID BE APPEALED IN ADMINISTRATIVE JURISDICTION?
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oz
6459 sayili insan Haklar ve ifade Ozgiirliigii Baglaminda Bazi Kanunlarda De-
gisiklik Yapilmasina Dair Kanun ile 6100 sayili Hukuk Muhakemeleri Kanunu’'nun
(HMK) 337. maddesi 2. fikrasinda degisiklik yapilarak, adli yardim taleplerinin red-
dine iliskin kararlara karsi itiraz imkani getirilmistir. Yapilan degisiklik tizerine, iti-
raz usulliniin idari yargida uygulanip uygulanamayacagi sorunu ortaya ¢ikmistir.
Adli yardima iliskin usul, bir uyusmazligin esasini yargi organi dniine getirmeyi 6n-
celeyen bir miiessese oldugundan, adli yardima iliskin kurallarin yorumu adil yar-
gilanma hakkinin giivence altina alinmasini dogrudan etkileyecektir. Bu nedenle,
2577 sayil Idari Yargilama Usulii Kanunu’'nun (iYUK) 31. maddesinde yer alan
6100 sayili Kanun'un idari yargida uygulanmasina iliskin atfin yorumlanmasinda,
oncelikle adli yardim miiessesine yargilamada duyulan ihtiyac¢ ve adli yardimin is-
levi gbz 6niine alinmalidir. Yapilacak yorumda, adli yardimin genel olarak varlik ne-
deni ve islevinin yani sira, adli yardim ret kararlarina karsi itiraz usuliinii tesis eden
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kanuni degisikligin gerekgesi, ilgili yasama ¢alismalari ve degisiklikte etkili olan Av-
rupa Insan Haklar1 Mahkemesinin (AIHM) adil yargilanma hakkinin ihlal edildigine
iliskin kararlari bir biitiin olarak degerlendirilmelidir.

Anahtar Kelimeler: Adli Yardim, Bakan v. Tiirkiye Karari, [tiraz Usuli,
Mahkemeye Erisim Hakki, 6459 sayili Kanun

ABSTRACT

Law No. 6459 to Amend Certain Laws in the Context of Human Rights and
Freedom of Expression amended the Code of Civil Procedure No. 6100, introducing
the possibility to appeal decisions rejecting requests for legal aid. Following this
amendment, the question arose regarding the applicability of the objection proce-
dure in administrative jurisdiction. Given that a legal aid system is essential to pre-
vent undue restrictions on the right of access to court, the interpretation of legal aid
regulations will directly affect the guarantee of this right. Therefore, in the inter-
pretation of the reference in Article 31 of the Law on Administrative Justice Proce-
dure (Law no. 2577) regarding the application of the Law No. 6100 in administra-
tive jurisdiction it is crucial to consider the need for the legal aid in the proceedings
and its function. Additionally, the interpretation should encompass not only the
general function of legal aid but also the necessity of the amendment establishing
the appeal procedure against legal aid refusal decisions, along with relevant legis-
lative documents and case law from the European Court of Human Rights regarding
legal aid and the right to a fair trial.
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