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Idarenin yargisal denetimi, hukuk devleti ilkesinin zorunlu ve 6nemli unsurla-
rindan biri olmaktadir. Nitekim idarenin islem ve eylemleri tizerindeki yargisal de-
netim, kural olarak hukuka uygunluk bakimindan yapilmaktadir. Diger bir ifadeyle
idarenin yargisal denetiminin ana islevinin; bireylerin hak ve 6zgiirliiklerini, idare-
nin hukuka aykir1 ve keyfi islemlerine karsi korumaktan ibaret oldugunu sdyleye-
biliriz. Ancak hukuki ve maddi islemler arasinda yer alan ve yliriitme organi tara-
findan, Devletin 6nemli ¢ikar/menfaatlerinin s6z konusu oldugu durumlarda tesis
ettigi ve hakimlerce yargi denetimi disinda birakilan bazi islemleri “Hiikiimet Ta-
sarruflar1” olarak adlandirilmaktadir. Bu tiir tasarruflarin aleyhine bir dava agildi-
ginda, idari yargi mercileri ya “siyasi neden ve diislince” ya da “islemin mahiyeti
geregi” gibi aslinda hukuki olmayan gerekgelerle, davay1 6n kosullar bakimindan
reddetmektedirler. Hiikkiimet tasarruflari, hukuk devleti ilkesi ve bu ilkenin dogal
bir sonucu olarak idari tasarruflarin yarg: denetimine tabi olmasi gereginin bir is-
tisnasini olusturmaktadir diyebiliriz. Bununla birlikte hiikiimet tasarruflari, igerik-
leri bakimindan 6nceden konulmus kurallara bagh olmalarina imkan bulunmayan
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tasarruflardir. Bu yaklasimla hiikiimet tasarruflari ile takdir yetkisine dayanan is-
lem ve eylemler arasinda 6nemli ayriliklar vardir. Yine bunlarin yani sira hiikiimet
tasarruflarinin igerikleri itibariyla, tim hukuk kurallarinin disinda kaldigini ve tak-
diri bir nitelik arz ettigini de belirtmek isteriz. Vurgulamakta fayda var ki giintimiiz
itibariyla hiikiimet tasarruflari kuramina artik yer verilmemektedir. Bizce esas
olan, yargi yerlerinin 6nlerine gelen uyusmazliklar1 hiikiimet tasarrufu kategori-
sine sokmadan irdeleyip isin esasina girerek hukuka uygun olup olmadiklarini de-
netime tabi tutmalaridir.
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ABSTRACT

The judicial review of the administration is one of the essential elements of the
principle of rule of law and perhaps the most important one. In fact, as a rule, the
judicial review on the acts and actions of the administration is done with regard to
compliance with laws. In other words, it can be said that the main function of judi-
cial review of the administration is to protect the rights and freedoms of individuals
against unlawful and arbitrary acts of the administration. However, certain acts;
which are legal acts established by the Government/State in cases where the State's
important interests/benefits are in question, and which are excluded from judicial
review by the judges, are called "Government Acts". When an action is brought
against such acts, the administrative courts dismiss the action regarding the pre-
requisites on grounds that are not actually legal, such as "political reason and opin-
ion" or "due to the nature of the act". It can be said that the Government Acts con-
stitute an exception to the principle of rule of law and to the necessity of adminis-
trative acts to be subjected to judicial review, which is a natural consequence of rule
of law. However, Government Acts cannot be bound by pre-established rules in
terms of their content. With this approach, there are important differences between
Government Acts and discretionary acts or actions. In addition, we would like to
indicate that in terms of their content, Government Acts are outside of all legal rules
and have a discretionary nature. Itis worth emphasizing that as of today, the theory
of Government Acts is obsolete. In our opinion, it is essential that the courts must
review the merits of the disputes before them, whether they are in compliance with
the law or not; without putting them in the Government Act category. The aim is to
establish compliance with the law and to make judicial review effective and compe-
tent.
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