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OZ

Yargi sistemlerinde ilk derece ve istinaf mahkemeleri, maddi vakia
incelemesi sonucunda ilgili hukuk kurallarim1 uygulayarak somut
uyusmazliklart ¢oziime kavusturmaktadir. Yiiksek mahkemeler ise
ictihatlariyla yargi uygulamasina yon vermekte ve hukuk uygulamasinda
belirlilik ve Ongoriilebilirligi saglamaktadir. Bu nedenle yiiksek
mahkemelerin drgiitlenme ve ¢alisma prensiplerinin, ilk derece ve istinaf
mahkemelerinden ayr1 ve igtihatlarla hukuk uygulamasina yon verme
amacint saglayacak nitelikte olmasi gerekir. Anayasa’da bir yiiksek
mahkeme olarak diizenlenmis Danistay, Anayasa ve kanunlarla kendine
verilmis diger gorevlerin yaninda, bolge idare mahkemelerince istinaf
incelemesi sonunda verilen ve 2577 sayili Idari Yargilama Usulii
Kanunu’nda temyiz edilebilecegi 6ngoriilen kararlari, bu konuda hukuki
yarar1 bulunanlarin talebi iizerine temyiz incelemesine tabi tutmaktadir.
Giliniimiizde Danistayin bir i¢tihat mahkemesinde olmasi gerekenin ¢ok
iistlinde bir i ylikiiyle faaliyet gdstermesi ve igtihat mahkemelerinin
orglitlenme ve ¢alisma prensipleriyle Ortiisiir bir bigimde c¢alismamasi,
ictihat mahkemesi olarak gorev yapmasiin Oniindeki en biiyiik engeli
olusturmaktadir. Bu sorunun c¢oziimii, {ilkede, idari uyusmazliklar
acisindan hukuki belirlilik ve ©Ongoriilebilirligin saglanmas1 ve idari
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yargiya olan gilivenin arttirilabilmesi agisindan 6nem arz etmektedir.
Danistayin temyiz incelemesi yoluyla verdigi kararlarin igtihadi bir
nitelik arz etmesi ve hukuk uygulamasi agisindan yon gosterici nitelikte
olmast Danistayin ictihat mahkemesi olma hiiviyetini 6n plana
cikarabilecek bazi yaklasim degisiklikleri ile yapisal tedbirlerin
alinmasma baghdir. Bu c¢alismada, Danistayin tam anlamiyla igtihat
mahkemesi olarak c¢alismamasinin hukuk sisteminde neden oldugu
sorunlar ve ictithat mahkemesi hiiviyetinin kazanilmasi i¢in
gerceklesmesi gereken yaklasim degisimi ile alinmasi gereken yapisal
tedbirler (filtraj, temyiz izni sistemi, liste usulii ile karar verme gibi)
incelenerek ¢oziim onerileri getirilmeye calisilacaktir. Bu baglamda yeri
geldikge bu ¢6ziim Onerileri karsilagtirmali hukuktan Ornekler ile
desteklenecektir. Calismanin kapsamini asmamak amaciyla yargisal
gOriis miiessesesine baska bir incelemede yer verilecektir.

Anahtar Kelimeler: Yargisal Denetimin Sinirlanmasi, Filtreleme,
Temyiz Izni, Ictihat

ABSTRACT

In judicial systems, courts of first instance and appellate courts
resolve concrete disputes by examining the material cases and applying
relevant legal rules. High courts, on the other hand, are institutions that
guide judicial practice through their precedents and ensure certainty and
predictability in legal practice. Therefore, the principles of organization
and operation of the high courts should be separate from the courts of
first instance and appellate courts and should be of a nature that will
ensure the purpose of guiding the practice of law through precedents. In
addition to performing various tasks assigned to it by the Constitution
and laws, the Council of State, established as a supreme court in the
Constitution, reviews the decisions rendered by regional administrative
courts following the appellate review (appeal on points of fact and law),
and it subjects them to a review process of cassation (appeal on points of
law), as envisaged in the Administrative Procedure Law No. 2577, upon
the request of parties with a legal interest in the matter. Currently, the
Council of State faces the greatest obstacle to functioning as a court of
precedents due to an excessive workload, surpassing what is expected of
a court of this nature, and working in a manner inconsistent with the
organizational and operational principles of a court of precedents. This
situation hinders the provision of legal certainty and predictability in
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terms of administrative disputes in the country and leads to a loss of
reputation for the administrative judiciary. The Council of State's role as
a court of precedents, with its decisions through the cassation review
(appeal on points of law) having a precedent-setting nature and
providing guidance in legal practice, depends on the implementation of
certain approaches and structural measures that highlight its status as a
precedent-setting court. In this study, the problems caused by the
Council of State not functioning as a court of precedents in legal practice
will be examined and solution proposals will be presented by exploring
the necessary approach change and structural measures (filtering
mechanisms, leave to appeal system, decision-making through a list
system, etc.) to acquire the status of a precedent court. In this context,
where applicable, these solution proposals will be supported with
examples from comparative law. In order not to exceed the scope of the
study, the institution of judicial opinion will be included in another
review.

Keywords: Limitations on Judicial Control, Filtering, Leave to
Appeal, Case-Law
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